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1)	Summary	



•  The	European	Commission	has	proposed	a	
new	right,	related	to	copyright.	It	would	
benefit	press	publishers.		It	applies	to	digital	
use	of	journalism.	

•  This	is	a	bad	idea.	
–  It’s	badly	conceived	
–  It’s	badly	draUed	
–  It’s	likely	not	to	work	

		



2)	Why	has	this	been	proposed?	

Source:	Impact	Assessment,	SWD(2016)	301	final,	Vol	3,	p	188	



	Crisis	



Why	has	this	happened? 		



The	adver4sing	business	model	

hEp://www.poynter.org/2016/a-look-at-facebooks-billion-dollar-2016-hit-on-the-news-
ecosystem/440471/	



Digital	copying	of	news	

JEE	Boys,	London's	News	Press	and	the	Thirty	Year	War	(Studies	in	Early	Modern	
Cultural,	PoliOcal	and	Social	History,	Boydell	Press,	Woodbridge	2011)	90.	fn	69,	70	



•  Ci4zen	journalism	and	the	internet	will	fill	the	gap?	
– Disrup4on	
– Schumpeter’s	crea4ve	destruc4on	

Surely	it	doesn’t	maEer?	





3)	What	has	been	proposed?	



EU	Copyright	reform	
•  Press	Release	

–  hEp://europa.eu/rapid/press-release_IP-16-3010_en.htm	
•  Q&A		

–  hEp://europa.eu/rapid/press-release_MEMO-16-3011_en.htm	
•  COM	(2016)	592	final,	14.9.2016		

–  hEp://ec.europa.eu/newsroom/dae/document.cfm?doc_id=17218	
•  Impact	assessment,	SWD(2016)	301	final	1,	2,	3	and	summary	

–  hEps://ec.europa.eu/digital-single-market/en/news/proposal-
regula4on-laying-down-rules-exercise-copyright-and-related-rights-
applicable-certain	

•  COM	(2016)	593	final,	14.9.2016	
–  hEps://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/

1-2016-593-EN-F1-1.PDF	



The	proposed	new	right	

•  Recitals	31	–	35	explain	the	ra4onale	for	the	
new	right	

•  Ar4cle	2	(4)	–	defines	to	what	the	right	applies	
•  Ar4cle	11	(1)	–	delimits	the	nature	of	the	right	
•  Ar4cle	11	(4)	–	sets	the	dura4on	of	the	right	



4)	What	do	other	people	think	of	the	
proposals?	

hEp://www.publishersright.eu/	



hEps://blog.google/topics/public-policy/european-copyright-theres-
beEer-way/	



hEps://juliareda.eu/2016/08/copyright-reform-another-acta/	



5)	What	do	I	think	about	the	
proposals?	

•  1)	Badly	conceived		
•  2)	Badly	draUed	
•  3)	Likely	not	to	work		



1)	Badly	conceived:	the	Press	and	
democracy	



Is	this	the	problem?	Impact	
Assessment		

Problem:	The	shiU	from	print	to	digital	has	
enlarged	the	audience	of	press	publica4ons	but	
made	the	exploita4on	and	enforcement	of	the	
rights	in	publica4ons	increasingly	difficult.	In	
addi4on,	publishers	face	difficulDes	as	regards	
compensaDon	for	uses	under	excep4ons.		
–  Impact	Assessment,	SWD(2016)	301	final,	part	1	
155	



Or	is	this	the	problem?	Recital	31	

•  (31)	A	free	and	pluralist	press	is	essen4al	to	ensure	
quality	journalism	and	ci4zens'	access	to	
informa4on.	It	provides	a	fundamental	contribu4on	
to	public	debate	and	the	proper	funcDoning	of	a	
democraDc	society	…	



These	are	related,	but	they	are	not	the	
same...	

•  Suppor4ng	the	businesses	of	press	publishers	
is	not	necessarily	the	same	as	encouraging	
contribu4on	to	public	debate	and	the	proper	
func4oning	of	democra4c	society.		



…	as	Thomas	Jefferson	pointed	out	in	
1814	

•  I	deplore…	the	putrid	state	into	which	our	
newspapers	have	passed,	and	the	malignity,	
the	vulgarity	and	the	mendacious	spirit	of	
those	who	write	for	them…As	vehicles	of	
informa4on,	and	a	curb	on	our	func4onaries,	
they	have	rendered	themselves	useless,	by	
forfei4ng	all	4tle	to	belief.		
– Thomas	Jefferson	to	Walter	Jones,	1814,	LW	Levy	
(ed),	Freedom	of	the	Press	from	Zenger	to	
Jefferson	(Bobbs-Merrill	Company,	Inc,	1966)	373		



Why	does	that	maEer?	

•  Because	of	the	risk	of	over-protec4on.	
•  A	publishers’	right	is	content	neutral.	
•  This	means	it	will	incen4vize	content	that	
does	not	make	a	fundamental	contribu4on	to	
public	debate	and	the	proper	func4oning	of	a	
democra4c	society,	as	well	as	other	content.	



2)	Badly	draUed:	overbroad		

•  Ar4cle	2	(4)	–	defines	to	what	the	right	applies	
•  Ar4cle	11	(1)	–	delimits	the	nature	of	the	right	
•  Ar4cle	11	(4)	–	sets	the	dura4on	of	the	right	



Art	2(4)	
(4)	‘press	publica4on’	means	a	fixa4on	of	a	
collec4on	of	literary	works	of	a	journalis4c	nature,	
which	may	also	comprise	other	works	or	subject-
maEer	and	cons4tutes	an	individual	item	within	a	
periodical	or	regularly-updated	publica4on	under	a	
single	4tle,	such	as	a	newspaper	or	a	general	or	
special	interest	magazine,	having	the	purpose	of	
providing	informa4on	related	to	news	or	other	
topics	and	published	in	any	media	under	the	
ini4a4ve,	editorial	responsibility	and	control	of	a	
service	provider.	



What	publica4ons	might	it	
encompass?	

•  Rough	Guide	to	China	
•  Time	Out	San	Francisco	City	Guide		
•  Who’s	Who	
•  The	Oxford	DicOonary	of	NaOonal	Biography	



Ar4cle	11	(1)	

Member	States	shall	provide	publishers	of	press	
publica4ons	with	the	rights	provided	for	in	
Ar4cle	2	and	Ar4cle	3(2)	of	Direc4ve	2001/29/EC	
for	the	digital	use	of	their	press	publica4ons.		
	



Unnecessary?	

•  What	does	this	add	in	substance	that	isn’t	
already	available	in	the	Database	Direc4ve	
(DirecOve	96/9/EC,	11	March	1996)?	

•  It’s	a	signal	not	a	content	‘copyright’.	Will	
anything	be	de	minimis?	



Ar4cle	11	(4)	

The	rights	referred	to	in	paragraph	1	shall	expire	
20	years	aUer	the	publica4on	of	the	press	
publica4on.	This	term	shall	be	calculated	from	
the	first	day	of	January	of	the	year	following	the	
date	of	publica4on.		



Too	long?	

•  ‘Today’s	news	wraps	tomorrow’s	fish’.	
•  ‘News	is	a	perishable	commodity’	Lord	
Nicholls,	Reynolds	v	Times	Newspapers	Ltd	
[2001]	2	AC	127		



Hours,	not	years?	

•  S	72	Danish	Copyright	Act	–	12	hours	
•  S	101	Italian	Copyright	Act	–	16	hours	



Is	this	propor4onal?	

•  [20	years]	allows	addressing	in	a	targeted	way	
and	in	their	own	merits	the	specific	problems	
faced	by	different	categories	of	publishers,	
without	going	beyond	what	is	needed	to	
achieve	this	objec4ve.		
–  Impact	Assessment,	SWD(2016)	301	final,	part	1,		
173	



3)	Likely	not	to	work	



Germany	



Spain	



Why	will	it	be	any	different	this	4me?	

•  However,	problems	experienced	by	consumers	in	
ES	–	which	are	oUen	quoted	as	a	source	of	
concern	in	rela4on	to	a	possible	interven4on	on	
publishers	at	EU	level	(given	that	a	major	news	
aggregators	decided	to	discon4nue	its	service	in	
ES)	–	are	not	expected	to	arise	under	this	op4on	
since	the	related	right	proposed	is	different	from	
the	unwaivable	compensa4on	measure	under	
the	ES	‘ancillary	rights’	law	(see	above:	impact	on	
publishers).		
–  Impact	Assessment,	SWD(2016)	301	final,	part	1,	
169-70	



Oh,	and	social	media	sharing…	

		



…and	what	about	small	publishers?	

•  Evidence	suggests	that	small	publishers	have	
different	interests	to	big	publishers.		
–  	Nera	Economic	Consul4ng,	'Impact	of	the	New	
ArOcle	32.2	of	the	Spanish	Intellectual	Property	
Act'	(Nera,	2015)		

	



6)	Conclusion	

•  Innova4on?	
•  China?	



A	drag	on	innova4on?	

•  Consumer	organisa4ons	have	raised	concerns	
that	gran4ng	addi4onal	protec4on	to	
publishers	could	nega4vely	affect	consumers	
as	a	result	of	the	consequences	that	they	
believe	this	interven4on	could	have	on	online	
services	providing	access	to	press	content	
online	…			
–  Impact	Assessment,	SWD(2016)	301	final,	part	1,	
169	



China	



Recommenda4on	regarding	the	
revision	of	China’s	Copyright	Law		

•  ?	



Other	legal	responses?	

hEps://www.theguardian.com/media/greenslade/2016/nov/08/make-google-and-
facebook-pay-for-public-service-repor4ng?CMP=share_btn_q	

	
	



Thank	you	
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